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THE LEGAL NATURE OF INTEENATIONAL LAW 

The recent article by Dr. Scott under this title in the October, 
1907, issue of this Journal is a most able presentation of the view- 
that the rules which govern the relations of states to one another 
are as properly to be termed laws as are the legislative declarations 
of national law-making bodies. By quotations from the reported 
opinions of the highest courts of the United States and of Great 
Britain he shows that these tribunals have again and again declared 
that, when necessary for the adjudication of causes brought before 
them, they will take judicial cognizance of and apply the generally 
received principles of international law. This being so, Dr. Scott 
asserts it to have been judicially established that international law 
is law in the same sense that national law is, and that it constitutes 
an integral part of the municipal law of Great Britain and of the 
United States. 

It is not the intention of the present writer again to attempt to 
defend that definition of the term " law " which limits its applica- 
tion to the commands of a political superior to a political inferior, 
of a sovereign to a subject. The effort will be made, however, to 
show that the English and American courts have not committed 
themselves to the doctrine which Dr. Scott ascribes to them. It is 
true that these courts adopt and apply established principles of inter- 
national law, but in so applying and enforcing them they consider 
them as having been first impliedly adopted by the English or 
American State, as the case may be, as a portion of its municipal 
law. Thus, in fact, these principles are recognized and enforced, 
not as international law, but as municipal laws. In other words, 
while the principles which international laws embody are the product 
of international usage and agreement, their legal force as rules con- 
trolling the administration of justice between litigants is derived 
from the sanction of the state whpse justice the courts administer, 
and by whose laws the courts themselves are created. 

The adoption and modes of ascertainment of international laws 
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by the courts are thus exactly analogous to the manner in which the 
judicial tribunals of the States of our Union determine and enforce 
nonstatutory common-law principles. Just as the private common 
law may be modified by statute (though this must always be expressly 
and not by implication), so Congress or Parliament has the full 
power to bind the courts by statutes which modify the generally 
accepted principles of international conduct. In the very early case 
of The Charming Betsy (2 Cr. 64), decided in 1804, it seems to 
have been accepted as a principle not needing argument that the 
court would be bound by an act of Congress providing a rule different 
from that laid down by international law, the only observation made 
being that " an act of Congress ought never to be construed to violate 
the law of nations if any other possible construction remains." In 
The Nereide (9 Cr. 388) Marshall again declares: "Till an act 
[of Congress] be passed the court is bound by the law of nations, 
which is a part of the law of the land." In Hilton v. Guyot (159 
U. S. 113) the court say: 

International law in its widest and most comprehensive sense — includ- 
ing not only questions of right between nations, governed by what has 
been appropriately called the law of nations, but also questions arising 
under what is usually called private international law, or the conflict of 
laws, and concerning the rights of persons within the territory and 
dominion of one nation, by reason of acts, private or public, done within 
the dominion of another nation — is part of our law, and must be ascer- 
tained and administered by the courts of justice, as often as such ques- 
tions are presented in litigation between man and man, duly submitted 
to their determination. The most certain guide, no doubt, for the deci- 
sions of such questions is a treaty or a statute of this country. But when, 
as is the case here, there is no written law upon the subject, the duty 
still rests upon the judicial tribunals of ascertaining and declaring what 
the law is whenever it becomes necessary to do so in order to determine 
the rights of parties to suits regularly brought before them. In doing 
this, the courts must obtain such aid as they can from judicial decisions, 
from the works of jurists and commentators, and from the acts and 
usages of civilized nations. Fremont v. United States, 58 U. S. 17 How. 
542, 557 ; Sears v. The Scotia, 81 U. S. 14 Wall. 170, 188 ; Eespublica v. 
De Longchamps, 1 U. S. 1 Dall. Ill, 116; Moultrie v. Hunt, 23 N. Y. 
394, 396. 

In the case of The Lottawanna, sub nomine Eodd v. Heartt (21 
Wall. 558), is set out in the clearest possible manner the extent to 
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which, and the manner in which, any body of law not originally 
municipal may, by adoption, become such. That case had reference 
to the adoption by the United States of the general principles of 
maritime law, but, as is pointed out in the argument, the principle 
is the same with reference to international law. Justice Bradley, 
speaking for the court, said : 

The ground on which we are asked to overrule the judgment in the 
case of The General Smith is that by the general maritime law those who 
furnish necessary materials, repairs, and supplies to a vessel have a lien 
on such a vessel therefor, as well when furnished in her home port as 
when furnished in a foreign port, and that the courts of admiralty are 
bound to give effect to that lien. 

The proposition affirms that the general maritime law governs this 
case, and is binding on the courts of the United States. 

But it is hardly necessary to argue that the general maritime law is 
only so far operative as law in any country as it is adopted by the laws 
and usages of that country. In this respect it is like international law 
or the laws of war, which have the effect of law in no country further 
than they are accepted and received as such ; or, like the case of the 
civil law, which forms the basis of most European laws, but which has 
the force of law in each state only so far as it is adopted therein, and 
with such modifications as are deemed expedient. The adoption of the 
common law by the several States of this Union also presents an analo- 
gous case. It is the basis of all the State laws, but is modified as each 
sees fit. Perhaps the maritime law is more uniformly followed by com- 
mercial nations than the civil and common law by those who use them. 
But, like those laws, however fixed, definite, and beneficial the theoretical 
code of maritime law may be, it can have only so far the effect of law 
in any country as it is permitted to have. But the actual maritime law 
can hardly be said to have a fixed and definite form as to all the subjects 
which may be embraced within its scope. Whilst it is true that the 
great mass of maritime law is the same in all commercial countries, yet 
in each country peculiarities exist either as to some of the rules or in 
the mode of enforcing them. Especially is this the case on the outside 
boundaries of the law, where it comes in contact with or shades off into 
the local or municipal law of the particular country and affects only its 
own merchants or people in their relations to each other; whereas, in 
matters affecting the stranger or foreigner, the commonly received law 
of the whole commercial world is more assiduously observed — - as, in 
justice, it should be. No one doubts that every nation may adopt its 
own maritime code. Prance may adopt one; England another; the 
United States a third; still, the convenience of the commercial world, 
bound together, as it is, by mutual relations of trade and intercourse, 
demands that in all essential things wherein those relations bring them in 
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contact, there should be a uniform law founded on natural reason and 
justice. Hence, the adoption by all commercial nations (our own in- 
cluded) of the general maritime law as the basis and groundwork of 
all their maritime regulations. But no nation regards itself as precluded 
from making occasional modifications suited to its locality and the genius 
of its own people and institutions, especially in matters that are of 
merely local and municipal consequence, and do not affect other nations. 
It will be found, therefore, that the maritime codes of France, England, 
Sweden, and other countries are not one and the same in every par- 
ticular; but that, while there is a general correspondence between them, 
arising from the fact that each adopts the general principles and the 
great mass of the general maritime law as the basis of its system, there 
are varying shades of difference corresponding to the respective terri- 
tories, climate, and genius of the people of each country respectively. 
Each state adopts the maritime law, not as a code having any independ- 
ent or inherent force, proprio vigore, but as its own law, with such 
modifications and qualifications as it sees fit. Thus adopted and thus 
qualified in each case, it becomes the maritime law of the particular 
nation which adopts it. And without such voluntary adoption it would 
not be law. And thus it happens that, from the general practice of 
commercial nations in making the same general law the basis and ground- 
work of their respective maritime systems, the great mass of maritime 
law which is thus received by these nations in common comes to be the 
common maritime law of the world. 

The same principle which guides our courts in the adoption and 
enforcement of principles of international law is accepted by the 
courts of Great Britain, namely, the presumption that the state 
whose laws they apply has by the fact of its existence as a member 
of the family of nations accepted for its guidance in international 
matters the generally recognized rules of international law of pro- 
cedure. When, however, as we have seen, the state has by treaty 
or statute, or otherwise, shown that it does not accept a given inter- 
national-law principle, such principle does not receive judicial 
recognition. 

A leading and often-cited English case upon this point is The 
Queen v. Keyn, 1 decided in 1876. The essential question involved 
in this case was whether by the operation of the general principle 
of international law which treats, the marginal waters of a country 
as territorial the municipal court might, in the absence of any express 

i Law Reports, 2 Exchequer Division, 63. 
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statutory grant of power, exercise jurisdiction with reference to an 
act committed upon such waters. The court of last resort in its 
decision denied that the international law, however well established, 
could operate, ex proprio vigore, to extend the jurisdiction of a 
municipal court. In some way, it was declared, the assent of the 
state whose law the court is applying must be shown. International 
usage, participated in by the state in question, may show this assent ; 
but it is the assent of the state and not the international usage which 
erects the principle into a law recognizable and enforceable by the 
courts. 

" To be binding," says Cockburn, C. J., in his opinion, " the law 
must have received the assent of the nations who are to be bound 
by it. This assent may be express, as by treaty or the acknowledged 
concurrence of governments, or may be implied from established 
usage — an instance of which is to be found in the fact that 
merchant vessels on the high seas are held to be subject to the law 
of the nation under whose flag they sail, while in the ports of a 
foreign state they are subject to the local law as well as to that of 
their own country. In the absence of proof of assent, as derived 
from one or other of these sources, no unanimity on the part of 
theoretical writers would warrant the judicial application of the law 
on the sole authority of their views or statements. ISTor, in my 
opinion, would the clearest proof of unanimous assent on the part 
of other nations be sufficient to authorize the tribunals of this country 
to apply, without an act of Parliament, what would practically 
amount to a new law. In so doing we should be unjustifiably usurp- 
ing the province of the legislature. The assent of nations is doubt- 
less sufficient to give the power of parliamentary legislation in a 
matter otherwise within the sphere of international law, but it would 
be powerless to confer without such legislation a jurisdiction beyond 
and unknown to the law." 

By a law passed in 1878 (41 and 42 Vict., chap. 73) Parliament 
granted the jurisdiction which in Queen v. Keyn the court held 
itself to be without. The statement is sometimes made that the 
enactment of this law was equivalent to a parliamentary declaration 
of the erroneousness of the court's decision. This, of course, it was 
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not. The preamble of that act does indeed declare that " the rightful 
jurisdiction of Her Majesty, her heirs and successors, extends and 
has always extended over the open seas adjacent to the coasts of the 
United Kingdom," but this legislative declaration necessarily ex- 
tended only to a denial of the fact upon which the court had founded 
its judgment, and not to an assertion of the erroneousness of the ratio 
decidendi employed by the court. Indeed it does not need to be 
said that it is not within the power of a legislature, whatever the 
extent of its lawmaking powers, to control processes of judicial 
reasoning. It may lay down laws by which the courts will in the 
future be bound, and it may even provide principles of statutory 
construction which shall henceforth be followed, but it can not by any 
declaration render erroneous the process of reasoning which a court 
has employed. It may, for the future, with reference to specified 
matters, render inapplicable that reasoning, but can not render it 
erroneous as applied in the past. 

As a matter of fact the English courts have continued to the 
present day to assert the doctrine declared in Queen v. Keyn. In the 
very recent case of the West Rand Contract Gold Mining Co. v. 
King (L. E. 1905, 2 K. B. 391) the Lord Chief Justice, in his 
opinion, says : 

The second proposition urged, that international law forms part of 
the law of England, requires a word of explanation and comment. It 
is quite true that whatever has received the common consent of civilized 
nations must have received the assent of our country, and that to which 
we have assented along with other nations in general may properly be 
called international law, and as such will be acknowledged and applied 
by our municipal tribunals when legitimate occasion arises for those 
tribunals to decide questions to which doctrines of international law may 
be relevant. But any doctrine so invoked must be one really accepted as 
binding between nations, and the international law sought to be applied 
must, like anything else, be proved by satisfactory evidence, which must 
show either that the particular proposition put forward has been recog- 
nized and acted upon by our own country, or that it is of such a nature, 
and has been so widely and generally accepted, that it can hardly be 
supposed that any civilized state would repudiate it. The mere opin- 
ions of jurists, however eminent or learned, that it ought to be so 
recognized, are not in themselves sufficient. They must have received 
the express sanction of international agreement, or gradually have grown 
to be part of international law by their frequent practical recognition 
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in dealings between various nations. We adopt the language used by 
Lord Eussell of Killoween in his address at Saratoga in 1896 on the 
subject of International Law and Arbitration : " What, then, is inter- 
national law? I know no better definition of it than that it is the sura 
of the rules or usages which civilized states have agreed shall be binding 
on them in their dealings with one another." In our judgment, the 
second proposition for which Lord Eobert Cecil contended in his argu- 
ment before us ought to be treated as correct only if the term " inter- 
national law " is understood in the sense, and subject to the limitations 
of application, which we have explained. The authorities which he cited 
in support of the proposition are entirely in accord with and, indeed, 
well illustrate our judgment upon this branch of the arguments advanced 
on behalf of the suppliants. For instance, Barbuit's Case, Cas. t. Tal. 
281 ; Triquet v. Bath, 3 Burr. 1478 ; and Heathfield v. Chilton, 4 Burr. 
2016, are cases in which the courts of law have recognized and have given 
effect to the privilege of ambassadors as established by international law. 
But the expressions used by Lord Mansfield, when dealing with the 
particular and recognized rule of international law on this subject, that 
the law of nations forms part of the law of England ought not to be con- 
strued so as to include as part of the law of England opinions of text- 
writers upon a question as to which there is no evidence that Great 
Britain has ever assented, and a fortiori if they are contrary to the prin- 
ciples of her laws as declared by her courts. The cases of Wolff v. 
Oxholm, 6 M. & S. 92; 18 E. E. 313, and Eex v. Keyn, 2 Ex. D. 63, 
are only illustrations of the same rule — namely, that questions of inter- 
national law may arise, and may have to be considered in connection 
with the administration of municipal law. 

In Mortensen v. Peters, decided in 1906, the High Court of 
Justiciary of Scotland say : 

It is a trite observation that there is no such thing as a standard of 
international law, extraneous to the domestic law of a kingdom, to which 
appeal may be made. International law, so far as this court is concerned, 
is the body of doctrine regarding the international rights and duties of 
states which has been adopted and made part of the law of Scotland. 

In support of his position Dr. Scott cites the recent American case 
of Paquette Habana (175 L T . S. 677), decided by the Supreme Court 
in 1899. This case involved the question whether, in the absence of 
municipal law, the principle that fishing smacks belonging to an 
enemy are not subject to seizure had become so well recognized in 
international law as to warrant the courts in declaring illegal a 
capture made by the United States' naval forces. In its opinion the 
court sav : 
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International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction as often 
as questions of right depending upon it are duly presented for their 
determination. For this purpose, where there is no treaty, and no con- 
trolling executive or legislative act or judicial decision, resort must be 
had to the customs and usages of civilized nations, and, as evidence of 
these, to the works of jurists and commentators, who by years of labor, 
research, and experience have made themselves peculiarly well acquainted 
with the subjects of which they treat. Such works are resorted to by 
judicial tribunals, not for the speculations of their authors concerning 
what the law ought to be, but for trustworthy evidence of what the law 
really is. 

After an exhaustive examination of precedents, and of views of 
commentators, the court say: 

This review of the precedents and authorities on the subject appears 
to us abundantly to demonstrate that at the present day, by the general 
consent of the civilized nations of the world, and independently of any 
express treaty or other public act, it is an established rule of international 
law, founded on considerations of humanity to a poor and industrious 
order of men, and of the mutual convenience of belligerent states, that 
coast fishing vessels, with their implements and supplies, cargoes and 
crews, unarmed and honestly pursuing their peaceful calling of catching 
and bringing in fresh fish, are exempt from capture as prize of war. 

The exemption, of course, does not apply to coast fishermen or their 
vessels if employed for a warlike purpose, or in such a way as to give 
aid or information to the enemy ; nor when military or naval operations 
create a necessity to which all private interests must give way. 

Nor has the exemption been extended to ships or vessels employed on 
the high sea in taking whales or seals or cod or other fish which are not 
brought fresh to market, but are salted or otherwise cured and made a 
regular article of commerce. 

This rule of international law is one which prize courts administering 
the law of nations are bound to take judicial notice of, and to give effect 
to, in the absence of any treaty or other public act of their own govern- 
ment in relation to the matter. 

In a dissenting opinion by the Chief Justice, Justices Harlan and 
McKenna concurring, the argument is not so much a denial that the 
exemption of fishing smacks from capture in time of war is a prac- 
tice generally sanctioned by modern practice and by the opinions of 
international law writers, as that it lies within the discretion of 
the executive power to determine the rigors of war, and that in the 
proclamation and directions which, in the exercise of that discretion, 
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had been issued no such exemption had been expressly or impliedly 
authorized. 

In this case we undoubtedly have the acceptance as law, by our 
courts, of an international usage, and that, too, one in whose favor 
neither universal and long-continued acceptance by nations nor unani- 
mous advocacy by scientific commentators could be successfully 
urged. But this was by no means a repudiation of the principle 
declared by the Supreme Court in The Lottawana Case. The Fed- 
eral Constitution provides that Congress shall have the power to 
define and punish offenses against the law of nations, and to make 
rules concerning captures on land and water. Furthermore, it is 
declared that treaties made under the authority of the United States 
shall be the supreme law of the land. The effect of these clauses 
which recognize the existence of a body of international laws and 
the granting to Congress of the power to punish offenses against 
them, the courts have repeatedly held is to adop't these laws into 
our municipal law en Mac except where Congress or the treaty- 
making power has expressly changed them. Where, then, Congress 
has not acted, the courts properly hold that it is its intention that 
the generally recognized principles of international conduct shall be 
applied, in exactly the same way in which it has been held that with 
reference to the regulation of interstate commerce the silence of 
Congress is deemed equivalent to an expression of its will that that 
commerce shall be free from control. 

There was, therefore, in this Paquette Habana Case that accept- 
ance by the State which the courts have consistently declared is 
required for the transmutation of an international rule into a mu- 
nicipal command. 

In conclusion it may be added, though the fact is of course well 
known, that our courts determine and apply principles of inter- 
national law only in those cases where it is necessary to do so in 
order to adjudicate personal and property rights. Over all those 
questions which are of a purely political nature and involve the 
exercise of an executive or legislative discretion the judicial power 
does not extend. 

W. W. WlLLOUGHBT. 



